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POLSON CITY COMMISSION PUBLIC HEARING MINUTES 
CITY HALL – CITY COMMISSION CHAMBERS 
WEDNESDAY, FEBRUARY 22, 2012 – 6:00 PM 
 
ATTENDANCE:  City Commissioners:  Todd Erickson, Stephen Turner, Mike Lies, Dan Morrison, 
Fred Funke and Mayor Pat DeVries presiding.  City Attorney Raymond, City Clerk Cindy Dooley and 
Police Chief Wade Nash present.  Commissioner John Campbell and City Manager Todd Crossett 
absent.  Others present (that signed in):  Rick Hill, Paul London, Johna Morrison, Mark Shackelford, 
Joslyn C. Shackelford, Mark Evertz, Jan Rogers, Mike Gale, Mauri Morin, Andrew Speer, Diane Speer, 
Lee Manicke, Richard Campbell, State Senator Carmine Mowbray, Elsa Duford and Norm Johnson. 
 
Mayor Pat DeVries called the public hearing to order.  The pledge of allegiance was recited. 
 
Commissioner Campbell was in Helena attending meetings and could not be present this evening. 
 
Mayor DeVries stated that the purpose of the public hearing was to hear comments for and against 
Ordinance 660:  AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF POLSON, MONTANA 
PROHIBITING THE USE OF HAND HELD ELECTRONIC COMMUNCIATIONS DEVICES WHILE 
OPERATING A MOTOR VEHICLE WITHIN CITY LIMITS AND PROVIDING A CIVIL PENALTY.  The 
hearing would start with proponents of the Ordinance, followed by opponents and then anyone else 
wishing to speak about the Ordinance.  Mayor DeVries reminded the audience that the three minute rule 
would be in effect for all public comments. 
 
PROPONENTS:  None 
 
OPPONENTS: 
 
Norm Johnson had numerous questions about the Ordinance including why it would be illegal to use a 
cell phone while driving but not while eating, drinking or smoking while driving; why it would be illegal 
to talk into a cell phone while driving but not illegal to talk to passengers while driving and why it would 
be illegal to use a cell phone while driving but not while operating a satellite radio, DVD player or GPS 
while driving.  He questioned how many traffic fatalities and/or accidents in Polson in the past year were 
attributed to talking on a cell phone.  He stated that persons qualifying for food stamps or Medicaid can 
receive a cell phone and service for free but cannot afford to pay the extra $60.00 to $150.00 for a blue 
tooth device that would allow them to use the cell phone hands-free.  He feels that the Ordinance may be 
racist or elitist because in his opinion it favors those able to afford in-the-ear blue tooth devices or blue 
tooth devices in their vehicles and that many Lake County citizens cannot afford this. 
 
State Senator Carmine Mowbray provided history on Senate Bill 251 which came before the last 
legislature.  This bill would have prohibited mobile telephones and electronic devices while operating a 
motor vehicle on a public highway.  It started as a four page bill but after substantial amendments and 
deletions, became a one page bill.  It passed out of committee on an 8-4 vote but failed on the Senate floor 
due to the prohibitions in the bill being too restrictive.  Senator Mowbray voted against the bill because 
there are already laws on Montana’s books against the careless operation of a motor vehicle.  Senator 
Mowbay cautioned about passing legislation locally that burdens both citizens and those responsible for 
protecting people.  She stated some unintended consequences of the Ordinance may be that drivers will 
use their phones more covertly to evade detection and may be even more distracted as a result or that the 
Ordinance could lead to more intrusive surveillance by law enforcement.  Rather than more regulation, 
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Senator Mowbay would like to see the emphasis on education.  She feels that helping citizens understand 
the personal responsibility involved while driving and the importance of remaining attentive at all times 
is the right alternative. 
 
Johna Morrison provided a list of the top ten causes of accidents in the United States that she had 
researched for the previous commission meeting.  The list includes badly maintained roads, careless or 
fast driving, inexperience at the wheel, lack of focus, prescription and/or illegal drugs, alcohol, external 
and internal distractions, eating or drinking, using dashboard devices, and number ten is cell phones.  
She also researched the Montana Department of Transportation website for data on traffic accidents in 
Lake County for the most current year available which is 2010.  There were 306 accidents in Lake County 
which included seven fatalities.  The majority of the accidents had no stated cause; other stated causes 
were drugs and alcohol use, failure to yield, speeding, improper turns, following to close, and falling 
asleep at the wheel.  There was only one accident that stated cell phone use as the cause.  She questioned 
what the trigger was for the Ordinance – if anyone had been hurt or injured.  Johna Morrison commented 
on a statement made by the Missoula Police Captain on November 16, 2010 that their Ordinance is next to 
impossible to enforce because they first have to figure out if someone is breaking the law.  She stated that 
Missoula has only written 16 tickets since the Ordinance was enacted.  She questioned whether people 
on-call for their jobs would be exempt from the Ordinance.  She feels this Ordinance would create more 
“gray area”, making it difficult for law enforcement.  She asked that this Ordinance not be passed. 
 
Rick Hill commented that he was nearly broadsided by a drunk driver last year in Polson.  He used his 
cell phone to call the police department which arrived promptly and arrested the drunk driver and other 
passengers.   He commented that he is against drunk drivers and not against using a cell phone as it has 
saved his life.  He feels that a cell phone ban would put our rights and liberties, as-well-as our 
responsibilities on the line, and therefore he would like to note other items that are a distraction for him 
while driving including signage/advertising, passengers, and animals darting out onto the road.  He 
questioned where we draw the line on this kind of usage and where will it end. 
 
Rob Ricketts echoed other comments regarding the numerous distractions that drivers have including cell 
phone use, eating, changing radio stations, and passengers.  According to information he obtained from 
State Representative Janna Taylor, there were two bills in the 2009 Montana legislature (HB 49 & SB 278) 
and one bill in 2011 attempting to ban cell phone usage while driving state-wide.   He questioned if the 
Ordinance would be enforced as a primary law similar to DUI laws or a secondary law similar to the seat 
belt laws.   He questioned what type of physical evidence would be needed and would it just be the word 
of the police officer versus the word of the driver.   He commented that there is already a careless driving 
law in Montana, specifically MCA §61-8-302 which reads “A person operating or driving a vehicle on a 
public highway shall drive it in a careful and prudent manner that does not unduly or unreasonably 
endanger the life, limb, property, or other rights of a person entitled to the use of the highway.”   He feels 
this law includes the use of cell phones while driving so having a local ordinance would be redundant. 
 
Andrew Speer feels that there is no correlation between the rate of accidents and cell phone usage and 
that fatal accidents have decreased from his research.  He feels that this ordinance might be used as a 
revenue generator since the fine is $100.00 for the first offense and $300.00 for repeat offenses instead of 
actually stopping the use of cell phones while driving.  Most people that he has talked with do not want 
this ordinance because of personal liberties regulation.  He questioned how tourists would feel about 
Polson if they were fined for this.  He also questioned whether there would be signage coming into town 
that would warn drivers that they are in a restricted area for cell phone usage.  
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John Swenson reiterated that there are already careless driving laws on the books and feels that cell 
phone usage while driving subjects the driver to those same careless driving laws if it causes them to 
drive in a careless manner.  He feels that the Ordinance was brought to the floor by Commissioner Lies as 
a safety measure and realizes that most people have been frustrated at one time or another by a careless 
driver.  He feels that this is an example of government getting out of control because originally the 
discussion was about a text messaging ban that then grew into a ban on all hand-held devices.  He feels 
this happened as a result of copying another city’s plan.  He feels that there would have been support for 
a text message ban that would be tailored to Polson citizens.  He commented that he will continue to use 
his cell phone hand-held with or without the ban and that citizens remain responsible for not driving 
carelessly. 
 
Mike Gale pointed out the exemptions that are allowed under the Ordinance.  He questioned whether 
people in the exempted categories would get special training or certification on cell phone use while 
driving.  He feels the exemptions are a form of profiling and prejudicial.  He feels that many people come 
to Polson to escape over regulation and he would no longer shop in Polson if the cell phone ban is passed 
for this reason. 
 
Mark Evertz commented that he lived in Phoenix for two years and did not hear of anyone getting into an 
accident because of a cell phone.  He also feels that there are already careless driving laws on the books 
that cover cell phone usage.  He has an issue with the GPS unit being considered part of the ban because 
it has a voice in it that talks to the driver.  He also questioned the priority of the Ordinance for law 
enforcement – will it require killing someone while driving with the cell phone before getting a ticket or 
will a driver be pulled over for using the cell phone with no other violation.  He feels this would be a 
useless law that would overburden law enforcement. 
 
Hearing no further comments Mayor DeVries called for a motion to either adjourn or continue the public 
hearing.  Commissioner Funke moved to close the public hearing on Ordinance 660, seconded by 
Commissioner Turner.  Commission discussion:  None.  Public discussion:  Based on the 
recommendation from the Mayor at the last commission meeting, Police Chief Nash commented that he 
presented the Ordinance to Tribal Police Chief Craig Couture who commented that it would be too 
difficult for him to enforce in its present form and he would not support it at this time.  Police Chief Nash 
further commented that the Tribal police would support a texting ban because the driver is totally 
distracted from operating a motor vehicle.  Police Chief Nash contacted the Whitefish Police Chief about 
their Ordinance which is working well for them.  However, the Whitefish Police Chief was not aware of 
the jurisdictional issues that we have in Polson where tribal members are not subject to this type of city 
ordinance (under the retrocession agreement that was signed between the Tribes and the State, city police 
can only write tickets for tribal members on traffic violations).  The ordinance in Whitefish is a primary 
offense (Clerk note – it does not require any other violation be ticketed first), which Police Chief Nash has 
concerns about.  Commissioner Turner questioned Police Chief Nash about how you would determine if 
someone is dialing or texting on their phone.  Police Chief Nash replied that the enforcement part of the 
Ordinance would be difficult – also the cell phone becomes evidence and would that phone need to be 
taken from the driver.  He feels that the best way forward is to educate people about the dangers of using 
a cell phone while driving.  Motion carried unanimously.   
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PUBLIC COMMENT ON SIGNIFICANT MATTERS TO THE PUBLIC:  None. 
 
The public hearing adjourned at 6:33 pm.    
 
 
      ________________________________________________ 
      Mayor Pat DeVries 
 
__________________________________________ 
Attest:  Cindy Dooley, City Clerk 


